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1. What is the third gender option? 

We are all familiar with the gender entries "male" and "female", and it is often considered quite 

normal to announce immediately after birth that the baby is a boy or a girl. But what happens 

when a child is born with variants of sex development and thus does not present clear biological 

sex characteristics? This very debate came into focus in 2013, when calls for a third gender option, 

in addition to male and female, were raised. The idea at the time was that there should be a third 

option explicitly for inter*, trans*, non-binary, and queer people.  

1.1 Inter* and non-binary 

Fundamentally, it is important to distinguish between a person's assigned gender and their gender 

identity. The assigned gender is what is assigned to a child at birth, i.e. in most cases, what is 

determined by doctors. It is mostly the gender that is subsequently recorded in official documents. 

Gender identity, unlike assigned gender, describes how a person identifies theirselves.  
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For example, a person may be a man but have been assigned the gender "female" at birth. In this 

case, we would speak of a trans* person. If the gender identity matches the assigned gender, then 

we can talk about a cis person, i.e. a cis man or a cis woman. Inter* is an emancipatory term and a 

self-designation of people whose genetic, anatomical and/or hormonal gender characteristics do 

not correspond to the gender norms of woman and man from birth.  

1.2 §45b Personenstandsgesetz (Civil Status Act) 

Already since 2013, people in Germany are allowed to have an open gender entry, meaning the 

option "no indication" can be chosen. Since 2018, §45b of the Civil Status Act regulates that 

"persons with variants of gender development" can also have the indication of their gender 

replaced by "diverse". Positive here is that the law in principle offers two other options to the binary 

options "female" and "male". However, in the beginning it was not clearly defined what is meant by 

"variants of gender development". Accordingly, confusion initially arose as to which individuals the 

law included. In a 2020 ruling, the BGH finally decided that only intersex people could make use 

of §45b. Trans* people were referred to the "Transsexuellengesetz" (TSG), which dates back to 

1980 and regulates the change of personal status for trans* people. By the decision of the BGH all 

people with a clearly assignable gender are excluded from §45b Personenstandsgesetz, even if 

they would define themselves as e.g. non-binary (gender identity). 
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2. Statistics on non-binary and inter* people 

In Germany, there have been very few studies so far that deal specifically with the situation of 

inter* or also non-binary persons. Partly it is even difficult to find exact data on inter* and non-

binary persons. It is estimated that just under 2% of the world's population is born with variations 

in gender development.  However, it can be assumed that the number of unreported cases is high, 1

since some inter* persons learn about their intersexuality only very late or, in some cases, never at 

all.  

Regarding non-binary, there are more accurate and also more recent studies in which, among 

others, people in Germany were surveyed. The LGBT+ Pride Global Survey by Ipsos from 2021 

shows how many people in Germany answered "other than male or female" to the question "How 

do you currently describe yourself?:  2

 Blackless, Melanie et al. (2000): How sexually dimorphic are we? Review and synthesis. In: American Journal of Human 1

Biology. 2000, 12, S. 151-166.

 Ipsos (2021): LGBT+ Pride Global Survey.2
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In addition, it can also be observed that there is a very large generational difference. More people 

of generation Z, i.e. people born after 1997, identify as non-binary or trans* compared to older 

generations:  3

 ibid.3
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2.1 Discrimination experience of trans*, inter* and non-binary people 

The largest third gender designation study in Germany  conducted to date was initiated by the 4

Bundesvereinigung trans* e.V. in 2019 and counted 1544 participants, all of whom identified as  

either trans*, inter*, or non-binary. Of all participants, 30% reported identifying as "between male 

and female." When asked if they had experienced discrimination, 40% answered yes, with the most 

instances cited in the context of government or medical personnel and also in the context of 

restrooms and locker rooms. 34% reported discrimination in the workplace, 28% reported 

discrimination in the labor market and/ or in college/university. 

The Institute for Diversity and Anti-Discrimination Research conducted a study in 2020 specifically 

on inter* people in the workplace and found that inter* and also trans* people experience 

discrimination in some work settings more often than lesbian, gay, or bisexual (LGB+) individuals . 5

Especially with regards to discrimination directly relevant to the workplace, such as transfer or 

dismissal, more inter* and trans* participants in the study stated that they had experienced 

discrimination then LGB+ persons. Here, it can also be assumed that these individuals are more 

affected by discrimination than non-LGBTIQ+ individuals. For example, 25% of all inter* 

participants and almost 30% of all trans* participants stated that they had not been offered a job 

because of their gender or gender identity. .  6

 Hoenes et al. (2019): Dritte Option beim Geschlechtseintrag für alle? Hrsg.: Bundesvereinigung trans* e.V.4

 Frohn et al. (2020): Inter* im Office?! Die Arbeitssituation von inter* Personen in Deutschland unter differenzieller 5

Perspektive zu (endo*) LSBT*Q+ Personen.

 ibid.6
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3. Court Case Nobicht v. Deutsche Bahn 

Robin Nobicht, a non-binary person, filed a lawsuit against Deutsche Bahn in 2021 because 

neither Bahncard customers nor online ticket buyers have the option to omit the form of address or 

to select a form of address other than woman or man. In April 2022, the Higher Regional Court of 

Frankfurt rejected Deutsche Bahn's appeal, thus rendering the ruling of 2021 legally binding, 

which instructs Deutsche Bahn Group to change its IT platform so that the form of address options 

are also suitable for non-binary people. If this does not happen within six months, the company 

faces a fine of 250,000 euros. The ruling has a signal effect and strengthens the rights of inter*, 

non-binary and trans* people in online commerce. It also shows the great problem of §45b, 

because follow-up regulations were not legally recorded here. Thus, some inter*, trans* and non-

binary people still have to fight for their rights in court. However, it is hoped that this ruling will 

inspire other companies to implement corresponding guidelines in their own ranks. 

4. The implementation in the company 

The §45b Civil Status Act can be applied in many areas of a company. As the Nobicht v. Deutsche 

Bahn case shows, a company should not wait until an inter* person files a lawsuit before 

implementing it. In addition, implementing the measures below will also include non-binary 

persons. In principle, this makes it doubly worthwhile for companies to address the third gender 

option. Various measures for implementation are described below.  

4.1 Internal communication 

GENDER-INCLUSIVE LANGUAGE 
Language naturally plays a major role in communication. Through language, we address people 

directly and can therefore also explicitly exclude them through our language. Accordingly, it is 

important to use language consciously, and in some cases to adapt one's own language, to ensure 

that each person is included and made visible through one's own use of language. In terms of 

internal communication, this means using gender-inclusive language on the intranet, forms, 

brochures, newsletters, etc., and ideally also creating an internal guideline on this so that all 

employees can learn more about it.  
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PRONOUNS AND FORM OF ADDRESS 
As in the case of Deutsche Bahn, addressing and pronouns naturally play a major role here. The 

internal communication systems should allow the salutation, name and pronouns to be adapted 

and extended by at least a third option. Employees should also be trained in the correct way to 

address inter* and non-binary persons (on the phone or by e-mail).  

COMPANY EVENTS 
At company events, care should also be taken to ensure that the correct form of address is used, 

e.g. for lists of participants and name badges, etc. 

4.2 External communication 

GENDER-INCLUSIVE LANGUAGE  
Language naturally also plays a major role in external communication. Gender-inclusive 

formulations should be used, among other things, in press releases, job postings, advertising, etc. 

An internal guideline can be used for this purpose.  

PRONOUNS  
Another measure that is becoming more and more common is to indicate one's own pronouns in 

the signature. This makes it easier for inter*, trans* and non-binary people to identify their 

pronouns and also clarifies the company's values to the outside world.  

VISUAL LANGUAGE 
Diversity should also be taken into account as far as possible in the visual language. An equal 

representation of the portrayed persons is also of high importance here, who is to be seen in the 

foreground, who in the background? Who is looking at whom, who is sitting, who is standing? The 

clothing and posture of the people portrayed should also be taken into account here and, ideally, 

traditional gender roles and clichéd job images should be avoided.  

INTERNET PRESENCE AND SOCIAL MEDIA PRESENCE 
When it comes to the Internet presence, language, visual language and also content come 

together. In order to position oneself clearly, one can, for example, report on the successes of the 

internal LGBTIQ+ diversity management or write posts on LGBTIQ+ days on one's own social 

media presence.  

CODE OF CONDUCT 
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A clear positioning should also take place in the Code of Conduct and discrimination guidelines 

and potential sanctions should be recorded. In addition, it should also be made clear that 

microaggressions are already discrimination and will not be tolerated.  

4.3 Personal processes 

EQUAL OPPORTUNITY STATEMENT & JOB POSTINGS 
The (m/f/d) in job advertisements has become standard. Nevertheless, it is possible to make job 

advertisements more inclusive and to make sure that gender-fair formulations are used. There are 

now decoders that can check job postings for this, such as the FührMINT Gender Decoder from the 

Technical University of Munich. Care should also be taken to ensure that the dimensions of gender, 

gender identity and also sexual orientation are explicitly named in the Equal Opportunity 

Statement.  

SENSITIZATION, UNCONSCIOUS BIAS AND ALLYSHIP TRAINING 
On the one hand, all recruiters should be sensitized to unconscious biases and gender diversity. If 

possible, this should also happen for managers, and in the best case, of course, for all employees. 

Allyship training is highly recommended, as it shows employees how they can or should act in the 

event of discrimination against a colleague.  

ADAPTATION OF DOCUMENTS 
Employment contracts, personnel questionnaires, references, salary letters, etc., in principle all 

documents in which the name, form of address and/or pronoun are recorded, should be adapted if 

a person so wishes.  

EQUAL PAY AND PAY TRANSPARENCY 
Ideally, there is already transparency and equality with regard to pay, as this naturally also 

counteracts the well-known gender pay gap (which is 18% in Germany). As also described above, 

in the study by the Institute for Diversity and Anti-Discrimination Research, just under 20% of inter* 

respondents and 11% of trans* and non-binary people stated that they had experienced worse 

treatment in terms of salary.  

DISCIPLINARY ACTION FOR DISCRIMINATION 
It should be clearly stated, e.g. in the Code of Conduct or the official Office Guidelines, that certain 

sanctions may be imposed in the event of discrimination, including on the basis of gender, gender 

identity or even sexual orientation.  
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4.4 Infrastructure 

APPEARANCE AND OFFICIAL DRESSCODE 
Clearly, in a normal office setting, it should not matter how a person dresses or whether they live 

up to traditional gender roles through appearance.  

JOB TITLES, EMPLOYEE BADGES 
Again, each employee should be able to have documents of all kinds adjusted after, for example, 

their name or gender has been changed. 

IT SYSTEMS 
Here, too, it should be possible to adjust the name, title, pronouns, and job title. As the Nobicht v. 

Deutsche Bahn case shows, one should perhaps not wait until this case arises, but find a solution 

beforehand, so that this can then be offered to inter* and non-binary applicants.  

TOILETS, CHANGING ROOMS, SHOWERS 
Here, of course, it is necessary to work with the already given circumstances. In the case of a new 

building, more attention can be paid to this. A gender-neutral toilet in buildings is desirable, 

individual, locked cubicles are also an advantage.  
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